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Hoon SmrTH, Grandſon of the deceaſt Hugh 
Morton Miller at Towermill, and Robert Smith 
Taylor in Ayr, his Factor.; 
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PETITION of Poor Villiam Mackay, Jour- 
neyman Shoemaker in Galſtoun. 


* 'That altho' the ſubject in diſpute is but ſmall, 
« yet it is all the ſtock the peritioner has in the 
* world.“ | 
Ihe reſpondent knows, that no conſideration of this ſort 
will weigh with your Lordſhips, unleſs the petitioner's pre- 
tenſions ſhall appear to be founded upon juſt and ſolid 
ounds: It leads him, however, 'to obſerve, that in this 
reſpect at leaſt, parties are pretty equally matched. 
The petitioner repreſents himſelf as a needy journeyman 
ſhoemaker, that will be altogether ng Ap moon if 
compelled to reſtore what the reſpondent ſubmiſh- 
on, conſiders to be his juſt right. The reſpondeat/ himſelf 
never roſe above the humble ſphere of a journeyman wright, 
and has, ſome time ago, left off the buſineſs intirely : Even 
the wages which he earned by his labour, frequeatly came 
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to no account, from his peculiar indolence and facility of 
tem per, which allowed them to ly over undemanded, with- 
out document or voucher, until they became irrecoverable, 
thro' the death or denial of the perſons owing him. In 
ſhort, the whole tenor of his life, which is now pretty far 
advanced, has diſcovered-a high degree of ſimplicity, and 
incapacity to conduct his affairs, which made him an eaſy- 
prey to a perſon of cunning and addreſs, which this peti- 
tioner's father, whatever he may pretend, was univerſally 
known to be. And was it not for the countenance and 
ſupport of ſome of his friends, from conviction of the in- 
Juſtice he has met with, and who have at length prevailed. 
with him to put the management of his little concerns, con-- 
ſiſting of the ſubje of this proceſs, and a few old debts. 
originally due to his father, into the hands of one of their 
number, as his factor, that he may have wherewith to ſup- 
port himſelf in his old age, the reſpondent himſelf muſt: 
have been unable to reclaim his right, without the aid of- 
the poor's roll, which his opponent, the petitioner, has ob- 
tained ; and who does publickly boaſt. of the pleaſure it- 
gave him, that he could make a ſixpence coſt the reſpon- 
dent a pound; and conſequently, render this ſubjeR, in the 
iſſue, of little or no value; a bare bone not worth the 
“ picking,” to uſe his own expreſſion. ; 

That the reſpondent is intitled to prevail, will, he hum 
bly hopes, be the opinion of your Lordſhips, as well as of. 
the Eord Ordinary, when the facts have been fully laid be- 
fore you, without the neceſſity of his uſing much argu- 
ment. bc | 

Ann Morton, daughter of the deceaſt Hugh Morton miller 
at Towermull, had right, by conveyance from her ſaid fa- 
ther, to an heritable bond, granted by Charles Nicol over 


his lands of Boghall, for the ſum of 500 merks, and an 


adjudication deduced thereon as far back as February 1694, 
for the accumulate ſum of 438 J. 6. 8 d. Scots. 
The 
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The ſaid Am Morton intermarried with —— Smt, 

the reſpondent's father, who ſoon thereafter died, leaving 

the reſpondent, their only child, an infant. 

Ann Merton afterwards intermarried with one F:/her, and 

had by him ſeveral children, one of whom intermarried 

with William Mackay, father to the petitioner. 

This William Mackay lived in family with his mother-in- 

law, who, while ſhe lived, had the cuſtody of the title 

deeds of the ſaid lands; and after her death, Mackay took 

poſſeſſion of them; and the reſpondent having been ſoon 
after his mother's ſecond marriage, put out to an appren- 
ticeſhip when very young, and living in a diſtant part of 

the country, was kept entirely ignorant of the matter. 

192 At length, when it came to be taken notice of in the 
country, that the reſpondent was the heir to this ſmall 
farm, in right of his mother, the ſaid Wilkam Mackay his 
brother-in-law, acknowledged to him it was ſo ; but bein 
a very artful and defigning perſon, and availing himſelf of 
the reſpondent's weakneſs of intellects, and remarkable ti- 
midity, frequently took opportunities of exprefling his ap- 

1 + prehenfions, that the reſpondent's right was liable to be 
called in queſtion, and might come to be fer aſide by the 

heirs of Charles Nicol, if ſome perſon of activity did not 

immediately go over to Feland where they then reſided, and 
ſettle matters with them, and propoſed to the reſpondent to 
make over his right to him for the aforeſaid purpoſe, tel - 
ling him, that how ſoon he returned, he would retroceſs 
him, upon payment of his neat expences. 

In proſecution of this plan, Viiliam Mackay came to Ochil- 

tree, a village in Airſhire, where the reſpondent was em- 

ployed at his work, with a diſpoſition ready wrote out, 

which the reſpondent was prevailed upon to fign, of this 

date; whereby, upon the narrative of a ſum of money ſaid Mar. 16. 

to be paid as the value of the ſubjects, he diſponed — 74. 
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hole premiſſes to the ſaid William Mackay, with procurato- 
ry and precept, and with power to procure the reſpondent 
entered in the ſubjeAs as heir to his mother. 

| The reſpondent thereafter, having applied to William 
Mackay, in order to be tettroceſſed, or to have proper evi- 


Feb. 11. lence from him of the truſt, Villium Mactay, of this date, 


17.3 


1744. 


granted an obligation on unſtampt paper, in favours of 
the reſpondent, ot the following tenor: I Milliam Mackay 
* maſon in Galton, by theſe preſents, bind and oblige me 
* to deliver up to Hugh Smith in Monktoun, all papers in 
« my cuſtody relating to the mailin of Boxghall belonging 
« to him, and that againſt Whitſunday next to come, he 
„paying me what expences I have been at in procuring hi- 
„ r42ht to the ſaid mailin before the Lords, and otherways. 
4 In teſtimony whereof, I have ſubſcribed the ſame at 
«  Monktoun, this eleventh of February, ſeventeen hundred and 
*« forty three, before theſe witneſſes, John Raſſtoun wright 
« in Monktaun, and Robert Orr ſchoolmaſter there, writer 
® hereof.” | | 
Soon after the granting of this obligation, William Mar- 
kay died, leaving the petitioner his ſon, under age, who, 
and Ann Fiſler his mother, continuing his father's poſſeſſi- 
on of the ſubjects, an action was brought at the reſpon- 
dent's inſtance. before the ſheriff of Air, againſt tne petiti- 
oner, the ſaid Ann Fiſher his mother, and Ann Mackay his 
ſiſter, as repreſenting the ſaid William Mackay upon the paſ- 
five titles, concluding for exhibition of the writings of the 
foreſaid lands; and likewiſe for payment ot a Knall bill 
due by the defunct to the purſuer. 

This action was both concerted and conducted very un- 
ſkilfully.— The defence of minor non .tenetur placitare, was 
proponed, which had ſtumbled the procurator employed for 
the reſpondent, tho' plainly infignificant; and his deceaſe 
ſoon after, joined with the reſpondent's own inactivity, oc- 
caſioned the action to lie over for ſeveral years, when a wa- 

kening 
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Eening was raiſed; and afterwards, it having been con- 
tended, that the obligation produced was not on ſtampt pa- 
per, the ſheriff, upon adviſing the proceſs, found, that the Mar. r9.. 
defenders were not obliged to deliver up the writs produced, 178. 
there being no ſuch concluſion in the libel. | | 

However, the reſpondent, at length, in the 1763, upon 
better advice, having procured the obligation of the 11th 
February 1743 to be ſtampt, brought the preſent action be- 


fore this ſupreme court, libelling upon the ſpecies facti as a- 
bove ſer forth, and concluding, * That the defender ſhould 


„be decerned and ordained, as repreſeating his ſaid father 


« paſſive, and as lawfully charged to enter heir to him, to 
„ make up proper titles in his perſon to the forefaid lands 
„of Boghall; and being ſo made up, to grant a valid right 


and diſpoſition of the ſame in favours. of the purſuer, 


„ and to exhibite and deliver up to the purſuer the forefaid 
« heritable bond, infeftment, deereet of adjudication, and 
« whole writs and evidents, of and concerning the ſaid lands; 
« and to make payment of the ſum of 6 J. ſterling yearly, 
« as the rent of the faid lands, from and fince the term of 


« Whitſunday 1742; and of the like ſum yearly in time co- 


ming, during the defender's poſſeſſion of the ſubjects, and 
ay and while the purſuer be reponed and retroceſſed in 
his own right; and of the ſum of 30 J. Sterling of dama- 


ges and expences of proceſs.” 


This cauſe came in courſe before the Lord Alemoor Ordi- 
nary, who after ſome intermediate ſteps of procedure, pro- 
nounced an interlacutor of this date, finding the truſt libelled, July 2s. 


inſtructed by the obligation produced, and therefore, or- 765. 


dained the defender to make up titles in his perſon to the 
ſubjects in queſtion, and to denude thereof in favours of 


the purſuer: And his Lordſhip, by two ſubſequent interlo- Feb. 13. 
cutors, hath adhered ; but found the petitioner intitled to ““. 


Mar. 10. 


be reimburſed of the expences deburſed, in terms of the 356. 
| backbond, before he be obliged: to reconvey the ſubjects 


44248 &, 


— 


— 


; B in 


138171 


in queſtion, and ordained him to give in an accompt 


thereat. | 

In reclaiming from theſe judgments, the petitioner ſerg 
out with ſtating ſome circumſtanc-s, that, in his apprehen- 
ſion, eſtabliſh the improbability of the diſpoſition by the 
reſpondent to his father having been granted in truſt — 
And the fir/t particular infiſted on is, that your Lord!hips 
will hardly ſuppoſe the reſpondent, who is ſaid ro have con- 
ſtantly reſided in the neighbourhood where the lands lie, 
would have allowed the petitioner, or any perſon in his 


"name, for upwards of 21 years, peaceably to poſſeſs the 


lands which he muſt have known to be his property, if the 
diſpoſition had been really in truſt; and that the petitioner 
and his mother did poſſeſs the lands for that ſpace without 


the leaſt interruption; for that there never was any demand 


made upon the petitioner, to denude of the right of theſe 
lands, till this action was called in court in November 
1763. | 

To this it is ahſwered, That, in fact, the reſpondent did 
not reſide in that neighbourbood where the lands lay; but 
it was his lot to go in queſt of what employment he could 
get as a journeyman wright, which moſtly carried him at a 
conſiderable. diſtance from that quarter of the country. 
However, your Lordſhips have heard, that, as early as the 
1744, an effort was made to aſſert his right, by the ac- 
tion brought for his behoof before the theriff of Ayr, which 
indeed was lame in this reſpeR, that there was no concluſi- 
on againſt the petitioner for delivery of the writings, in 
terms of his father's obligation or back;bond : But your 
Lordſhips will obſerve, that from the tenor ot that obliga- 
tion, it could never occur, that there was any foundation 
or neceſlity for a concluſion againſt him to denude, as it 
narrates the right to have. been procured in favours of the 


reſpondent himſelf: And it was not known to the reſpon- 


dent, or. his doer, till after the judicial production, that 
| the 
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the "petitioner's father had expede any right in his own 
tavours. | 

Another obſervation made by the petitioner is, That the 
reaſons aſſigned by the reſpondent for his diſponing theſe 
lands in truſt to the petitioner's father, muſt appear vecy 
extraordinary to your Lord{hips, vz. That the petitioner's 
father might make up titles to them; and after having done 
ſo, he was to re-convey them to the reſpondent. 

But your Lordſhips have heard, that the purpoſe of the 
reſpondent's granting the diſpoſition, as explained to him 
by the petitioner's father, was in order to enable him to 
counter- act any attempts by the heirs of Nicol to carry off 
this ſubje from the reſpondent, and to bring about a ſet- 
tlement with them; for which purpoſe, he propoſed going 
over to freland ; and altho' no perſon verſant in bulinets 
would have become a dupe to ſuch a ſcheme, yet it is no 
way ſurpriſing, that a perſon of the reſpondent's weak ca- 
pacity did fall into the ſnare. 
The petitioner next obſerves, that the diſpoſition which 
the reſpondent granted, 1s full and ample, without reſerva- 
tion or reſtriction ; that it bears to be for an onerous cauſe, 
and, in fact, was not granted in truſt, but in conſequence 
of an adequate price paid to the reſpondent by the petitio- 
ner's father, at the date thereof; and that there is no-foun-. 
dation for alledging that his father was a deſigning and art- 
ful man, or that the reſpondent was fraudulently induced 
to execute the diſpoſition, which, tho? it has been averred, 
yet no article of fraud had been condeſcended on. And 
farther, the petitioner obſerves, that the date of his father's 
obligation is 11 months poſterior to the date of the diſpo- 

ion; which, it is ſaid, could not poſſibly have been the 
caſe, had the diſpoſition been in truſt : And your Lordthips 
are told, that it was upon the reſpondent's having after- 
wards mae a clamour, as if he had fold the lands at roo 
eaſy a rate, that the petitioner's father offered to give him 
up his right, and to put him again in poſſeſſion of the 
lands, on his being reimburſed of the price he had paid, 
and 
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and expences incurred; and that, in purſuance thereof, he 
granted the inaccurate. obligation now founded on by the 


reſpondent. 


To which it is anſwered, 1mo, That the diſpoſition by the 
reſpondent in favours of the petitioner's father, contains on- 
ly warrandice from fact and deed, which is very inconſiſtent 


with the idea of a ſale. 2do, Had it been neceſſary in the 


preſent caſe, the reſpondent could have proved by the inſtru- 
mentary witneſſes, that ſo far from a full and adequate 
price having been paid by the petitioner's. father for theſe 
lands, de facto, not a {hilling was paid to the reſpondent at 
granting the diſpoſition ; and that it was by no means un- 


derſtood ro be a ſale: On the contrary, the reſpondent in- 


dorſed him two-bills, in-order todefray the charges he might 


be put to: He could alſo have proved by the concurring 


voice of the country, and other circumſtances, that neither 


then, nor at any period of his life, was the petitioner's. father 


in a ſituation to have paid the length of 5 J. Sterling for a 
purchaſe. Bur indeed, the contrary of the-petitioner's alle-- 
gation, as to an adequate price having been paid, is clearly aſ- 


certained by the foreſaid obligation, aſcertaining the truſt; 


and, as that is the caſe, your Lordthips will pay no regard to 
the narrative of the diſpoſition. 3710. If the reſpondent 


had not been luckily poſſeſt of the foreſaid obligation, of 


February 1743, he would have been laid under the neceſſity 
of entering upon an expiſcation of the circumſtances of 
fraud and impoſition, that were uſed in eliciting an abſolute 
conveyance from him; and in this the character of the 
two parties would have been a material ingredient, and 


could have been ſet in the light the reſpondent has re- 


preſented them: But from this task the foreſaid obligati 

relieved him, which clearly aſcertains the truſt; and there- 
fore, altho' in giving a deduction of the caſe, the reſpon- 
dent ſtated the fact as it truly was, yet he is under no ne- 
ceſſity of reſting his cauſe on theſe circumſtances. 410, As 


to the ſpace which interveened between the date of the diſ- 


poſition, and the granting the obligation by the petitioner's 
8 father, 
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fither, the reſpondent himſelf entertained no diffidence of 
a perſon, with whom he ſtood ſo nearly connected. and 
who had profeſſed ſo much zeal to ſerve him; but when 
near twelve months were elapſed, he was prompted by 
ſome friends to inſiſt with M illiam Mackay, whom they be- 
gan to be apprehenſive of, to put him in his own place a- 
gain: And accordingly he condeſcended to grant the obli- 
gation in queſtion. The account given by the petitioner, 
of the way and manner in which it came to be granted by 
his father, is altogether a fiction, and contradicted by the 
expreſs. terms of. his own obligation, which your Lord- 
ſhips will obſerve-is wholly. filent with regard to reſtitution 
of the price, tho' the petitioner holds it forth to have been. 
an expreſs article of agreement between the parties. 

I he reſpondent having made theſe remarks, with re- 
ſpect to the ſeveral-circumſtances. on which "ſtreſs is laid 
in the petition, will now ſubmit to your Lordthips, if the 
preſent action is not clearly founded in the obligation of 
the 11th February 1743, granted to the reſpondent by the. 
petitioner's father. 

The petitioner objects to it as znaccurate and informal. 
With regard to informality, there can apparently ly no ob- 
jection; and however inaccurately this obligation may be 
conceived, it needs no commentary. It aſcertains the truſt 
beyond the poſſibility of a doubt: The petitioner's father 
does thereby oblige limſelf to deliver up to the reſpondent, 
all papers in my cuſtody relating to the mazlm of Bog- 
hall, le/onging to him, and that againſt N hiiſunduy next to 
come, he paying me what expences I have been at in pr o- 
« curing his right to the ſaid. mailin before the Lords, and o. 
„ therwvu/e.” | | ; 

From the conception. of this laſt clauſe it is obſervable, 
that the petitioncr's father ſeems then to have had in view, 
to muſter. up a large accompt of expences, which were ne- 
ver given out, there having been no proceſs before the 
Lords relative to that matter: But the words of the deed. 
are abundantly broad and expreſſive to aſcertain the truit ;: 
and indecd whea the * recent, and the cir- 
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eumſtances of it known, it would have been too bold in 
him to have denied the truſt. 

And therefore, upon the whole, as the truſt is clearly af- 
certained, even upon the moſt ſtrict and literal conſtruction 
of the ſtatute 1696, the reſpondent hopes your Lordihips- 
will have no difficulty to adhere to the judgment complain-- 
ed of. 

Indeed the petitioner himſelf does not ſeem to entertain 
much hope of ſucceſs by this application, and therefore he 
has brought under your Lordſhips view another point in 
the cauſe, on ſuppoſition that he is obliged to reconvey the 
ſubjects to the reſpondent, which, as yet, has neither been 
argued upon, nor received any explicit judgment from the 
Lord Ordinary; and that is, how far he is liable im repeti- 

tion of the rents of the ſubjects, during the time that he 
and his mother have poſleſſed the fame ? | 

The reſpondent believes your Lordthips will be of opini- 
on, that the petitioner ought firſt to have ſtated to the Lord 

Ordinary his objections againſt being made liable in repe- 
f | tition, if he conceived that to be implied in the interlocu- 
> tors pronounced by his Lordſhip under the word decerns,. - 
and to have waited his determination thereon. But, if 
, your Lordſhips think it proper alſo to give judgment upon 
this queſtion, the reſpondent is advifed, that the petitioner, | 
in virtue of his father's obligation, which can admit of no 
other conſtruction than that of a truſt, would be hable to 
| «ccount for the bygone rents intromitted with by his mo- 
| ther in his name, as it cannot be denied they have been, 
| converted to his behoof, his mother and he having had no 
other fund for their aliment; and both of them were con- 
| ſcious, and it was even the general report of the country, that®,, 
it h theſe lands belonged to poor Hugh Smith, and were unjuſt— 
| | ly with-held from him. And the reſpondent does not dif- 
| pute, that in aecompting for the bygone rents, the petitio- 
[ ner have allowance of the expence of making up his, the 
1 reſpondent's titles, in terms of the Lord 2 * = inter- 
[ locutor. HH $93 
| In-refj heft whereof, &c. Fa, 
| — WILL. WALLESE 


